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MOnON TO DELETE ISSUE

WSKG Public Telecommunications Council ("WSKG"), by its

attorneys and pursuant to Section 1.229(b) of the Commission's Rules,

moves to delete the site availability issue designated against WSKG in the

HearinK Oesi&J13tion Order in MM Docket 92-116, released June 6, 1992

("HDQ"). As shown below, the issue was designated through mistake and

should properly be deleted.
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The uno notes that WSKG proposes to operate -at the same site"

as Uhuru Communications, InC., the renewal applicant. The Mass Media

Bureau apparently believes that WSKG's site selection represents an

attempt by WSKG to trigger the Commission's old Cameron presumption,lI

which has now been eliminated. Therefore, the Bureau concludes: "Since

WSKG failed to provide reasonable assurance that Uhuru's site will be

available to it, an appropriate issue will be specified.- BDO. at 1.

Here, the site availability issue against WSKG was erroneously

designated. The Mass Media Bureau apparently relied on WSKG's

specification of the same tower when designating the issue,at but it

overlooked facts in the WSKG application that demonstrate that WSKG

did not in any respect rely on the Cameron policy.

1/ The Cameron presumption is irrelevant to WSKG's application. The
Cameron policy permitted a renewal overfiler simply to copy the exact
facilities of the renewal applicant without independent engineering studies
or confirmation of the renewal site's availability. SK Geora E, Cameron
JL Communications, 71 F.C.c.2d 460, 467 (1979). The policy presumed
that the incumbent's transmitter site and equipment would be available to
a challenger if it prevailed in the renewal hearing. Id.

In connection with the Commission's efforts to improve the
comparative renewal process in 1989, it revoked the Cameron policy. This
meant overfilers would have to independently engineer their technical
proposals and establish reasonable assurance of site availability. Em
Report and Order in the Matter of FormuJation of RuJes and Policies...
ReJatina to the Comparative Renewal Process. 4 FCC Rcd 4780, 4788-89
(1989). The Commission sought to prevent the cloning of renewal
applicants' technical proposals and promote independent technical review
so that applications by bogus renewal challengers would be mioimiud. Jd..

2/ WSKG selected the tower because it already bas broadcast facilities
there and the site met its coverage objectives, not because it wanted to
-clone" Uburu's nonexistent technical facilities.
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First, even a quick comparison of the applications show that WSKG

independently engineered its proposal Although WSKG used the tower

authorized to Uhuru (the "WIC2-TV tower") and proposed coverage

similar to wucrs prior facility, WSKG did not duplicate Uhuru's

technical facilities. The station class, effective radiated power and height

above average terrain proposed for WSKG's facility are completely

different from those specified in Uhuru's license.1I

Chart Comparina W$KG and Uhuru Tc;s;bpi ca1 ParameteO

Station ERP CR·AGL CR-HAAT CR-AMSL
.em (watts) (meters) (meters) (meteO)

WSKG A 0.56 160 257 6S5

Uhuru Bl 0.658 172.21 241.4 637

Second, WSKG's application shows independently calculated radials

to its 1 mV1m contour, specially prepared 7.s minute topographical maps,

aeronautical maps depicting the proposed WSKG station's service

contours, tabulations of predicted service/interference contours for

neighboring FM facilities and the requisite pin and loss calculations for

WSKG's proposed transmission line and equipment These showings are

3J Actual1y, Uhuru has no technical facilities that could have been
specified by WSKG. As demonstrated in the unrebutted Petition to Deny
filed by WSKG against Uburu's license renewal, Uhuru has no antenna on
the WIC2-1V tower~ no FM transmitter at its licensed transmitter site and
no contract with the tower owner for present or future space on the
WICZ-TV tower. ~ attached letter from Gino Ricciardelli, Vice
President, Engineering Stainless Broadcasting Company to Clarles Mulvey,
WSKG-TV, dated April 23, 1991. Thus, there is no "incumbent" to serve
as the basis for any Cemerop presumption reliance by WSKG.

-3-



inconsistent with any attempt to rely on the former Cameron presuttlptiOn,

which simply permitted a challenger to 'Ute aver" an incumbent's

operations. In fact, WSKG has specified new facilities, though on the

same tower.

Commission decisions illustrate that hearing issues will be deleted

where the -COmmission overlooked, misconstrued or failed to consider

pertinent information relative to its determination to specify the issues for

hearing." W01c.lnc., 27 RR2d 408 (Rev. Bd. 1973). In Southern

BrQadcastiul Co., 27 R.R.2d 845, 849 (1973), the Commission deleted a

misrepresentation issue added by the Review Board where the "issue

resulted solely from a misunderstanding of the true facts so that further

exploration in the hearing process would serve no useful purpose."

Similarly, in Salter BroadgWiDI Co" 8 F.C.C2d 212, 213 (Rev. Bd. 1967),

the Review Board deleted an air hazard issue and a financial qualifications

issue that were inadvertently specified beQuse not all the facts were

considered. The Salter Review Board also deleted another issue based on

a post-designation amendment because the unequivocal nature of the

showing, the desirability of simplifying and expediting the proceeding and

the open questions surrounding the Commission's requirements justified

deletion of the issue. Id. at 213. More recently, Muncie BroadqsPDI

CmJ1., 51 R.R.2d 46 (Rev. Bd. 1982), relying on Salter. deleted a financial

issue designated as a result of the Bureau's misinterpretation of a

document in an amendment before it. See also Portland Communications

Cor;p., 46 R.R.2d 1257, 1258 (AI..J 1979) (financial issue deleted where
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Commission overlooked amendment rendering issue immaterial);

Cenueyille BroadCllStina Co.. 21 R.R.2d 217 (Rev. Bd. 1971) (financial

issue deleted where Commission overlooked amendment and specified an

.issue due to factual error); CeyeJand BrQadsasri0a Inc.. 1 R.R.2d 676

(Rev. BeL 1963) (financial issue deleted where it was clear applicant's

financial resources exceeded its needs despite error in application).

In this case, precedent compels deletion of the WSKG site issue.

The Bureau erroneously assumed that WSKG relied on Cameron because

WSKG specified the same lmGI as WUCI's licensed site. In fact,

however, WSKG specified different, independently engineered facilities.

Finally, WSKG submits that additional facts, although not required

to be included in its application, demonstrate that a site availability issue is

inappropriate.~ The attached Declaration of Charles F. Mulvey shows that

WSKG independently confirmed site availability with the tower owner

before filing its application. Mr. Mulvey subsequently reconfirmed

WSKG's site availability with the tower owner after learning that the site

issue was designated.

~ Parenthetically, WSKG notes that the application form for a
noncommercial educational construction permit, FCC Form 340, does not
require a site certification with the applicant
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ForciDg WSKG to present evidence on this issue at hearing would

be a waste of the Commission's resources." WSKG respectfuI1y requests

that the site availability issue specified against WSKG, Issue No. 2, be

deleted.

Respectful1y submitted,

WSKG PUBUC TELECOMMUNICATIONS
COUNCIL

July 13, 1992

By ~~~----
Todd D. Gray
Margaret L Miller

DOW, LOHNES a ALBERTSON
1255 Twenty-third Street. N.W.
Suite SOO
Washington, D.C. 20037
(202) 857-2500

Its Attorneys

SI Should the Presiding Officer determine that this matter is more
appropriately resolved by summary decision. WSKG requests that this
motion be considered as a Motion for Summary Decision. There is DO

genuine issue of material fact for determination at hearing, so the standard
for summary decision under Section 1.251 of the Commission's rules is
met
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:r, Cbaz:l- P. IIU1v.y, .UI"Uy daalu. •• follova:

1. I _ 11ft offiael" and ..,loy.. of WSKQ ...110

TalecoaunioatioM council (-Wlm"). Until July I, 1112, ay

po.ition ... vioe Pn.i4ent. tor ~iD8U'1n9 aM ay

rup=-ibilitie. inolu4e4 ov-.ni_t. of all engiMer1.D; and

phyaioal plant. ..1:1:81". foZ' _ltG. .ow IIY po.it1on i. Vic.

Preaidan't: .for Broacloaat. 'l'aCImolo;y and 1IY n.ponaibilitie.

inolude new pzooj .000a in the t.cbnical area, .uch a. iut:alla1:ion

of n.w broadoa.t faailiti•••

2. WBKG currently 1••••• tow.r apea. tor it..

Binghamton broada••t faoi1it1.. fram l1:&in1... Lea.in; Company of

Hew York. ft. t:Gwar i. al.o oooupiecl by Ita1:ion nCZ-TV, Channel

40, BinfihUl1:on, lIew York (the wlr:ECI-TV tower").

3. In ordu to co-locat. vi'th ..KG'. othU'

taoiliti••, am 4.oid.4 to u•• the WICI-'1'V towar for it.

propo.eeI new taaility em 11.5 Jlbl. % explained our covera,a

C*j.otiv•• 'to our ao,l.ultin, engine.r, Willi.. J ••itlun, Jr •

....c! on tho.. obj.ctiv•• and on av.ilabl. raw engineuing
..

uterial., 1Ir. litlun independently utinHzoed the technical

portion. of our appliaation. WSKG certainly did DOt attempt to

apeaity the 'teabnical par_tera previoualy liaenaed to Uhuru

Communiaation., Ino. tor Itation WOCI (PX)..~ While it appean tha1:

weI eN) may have b.en lieanaad to u•• the WICZ-W tower Cat. a

diff.rent power ud helpt), WOCI va. DOt actually operating troll. ....

the 1fICZ-TV towel' 'at the tim. the WID applioation _. aw.itteCS.

-A letter froJI Gino JU.oo1&J:delli, Vice Pn.i4ent of bVineuing

-_.._-_._".,;;;. ._.-.....- ......_-_.
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tor WICI-'l'V a44re• ..cs 'to .. and. dat..ct Apr11 23, 1"2 ~_
rt'- tJl...t """ e '2. -Tv~ ~---

.~.tant1.'te. that WeI had no fao1l1tie. "at. that. t.ille. A copy

of that. let.ter 1. atuched to thi. Deolaration.

". To the ••t of .y knowledge and J:Maliet, Vhun

COD\1nloat.ion., Ino. OUZ'I'ently baa no antenna on the 1!ICZ-TV

t.owar and no 1:ranwt.tar and/or ahaok on WICZ-n property.

S. letore"KG tiled ita applicat.ion for a new PM

facilit.y on '1.5 11hz, I telephoned Gino Ricc1aresel11 ot It.alnle••

t.a.inq Campany of Hew York t.o inquire vbether the tower owner.

had .paca availabla tor OUZ' propo.ed facility and Whether W8KG

Gould l,\e9ot1ate a contra= it our pce applicat.ion va. .ucce••fUl.

In zoa'pDnaa, )ir. Rioo1ardel11 .ent .. a lettar, datad.Karch 27,

1"1, contirminq the availability of .pac. for our pzoopo.ed I'M

antenna and acknoWledlin9 that. a contract would 1M negot1ated

atter th. commi••ion i • .ued a oon.truct10n permit t.o u.. A oopy

of 'that letter i.attached.

,. After reoe1v1ft9 a oopy of the .aarinq Da.lvnation

Order in thi. ca.paratlve proceeding, I called Gino Bicciardalli

to noontin that Stainle•• Lea.in, co.pany of Rew YozoJc would

have .pace availabla Oft ita tower tor our propo.ad facility.

1IZ'. !tioclazodelli aClain contil"Jled, by letter, ,·that our .pacified

.ite va. av.1iele. A cop, ot the ••com! confirmation lettar,

dated July 7, 1112, i. attaohed. ,

.....-- •• - ~'•• "'" t



•
.~.

% declare under penalty of parjuzy tba~ i:h. foraqo1ft9'

1. uue ac! Dorreat. Bxeou~.c! on July:1., 1.,2.
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Stainless Broadcasting Company
Vestal Parkway East, P.O. Box 1626, Binghamton, N.Y. 13902-1626 (607) nO-404O FAX (607) 798·7950

April 23, 1991

Charles Mulvey
Vice President of Engineering
WSKG-TV
531 Gates Road
Vestal, NY 13850

Dear Charlie,

To best of my knowledge WUCI took their antenna off
our tower and removed the transmitter and shack from our
property in the spring of 1989.

They informed us that they were unable to pay back
rent or could make payments in the future. They then made

the:decision to remove their equipment from our property.

Sincerely,

Gino Ricciardelli
Vice President, Engineering



• e
STAINLESS LEASING COMPANY

OF NEW YORK, INC.

NORTH WALES t PENNSVLVANIA, "454

215-' ....-4.'1

March 27, 1991

Charles Mulvey
Vice President Engineering
WSKG-TV
531 Gates Road
Vestal, NY 13850

Charlie,

This will confirm that space at the 525 ft. level
is presently available for your F.M. antenna. When a
C.P. is "issued by the F.C.C. a contract will be negotiated •

.
Sincerely,

I J2 .)f· !::i.Re-v)
G. Rici i
Vice President
Enginee~ing

CC: H. J. Guzewicz

..
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--=g~~~~~W~I!C~Z~.TV A Division ofStainless Broadcasting Company

July 7, 1992

Charles Mulvey

liSIG-FM

531 Gates Road

Vestal NY 13850

Charles:

This will confirm that space is available at the
525ft. level above ground. Tower is located at

North Latitude

West LOlJgltciEle

-42 0 03' 22"

75 0 56' 39"

f
f
I

•

j.~•.cl~
G. Ricciardelli
Vice President Engineering

P.O. Box 40. Vestal Parl<way E., Vestal, NY 13851 (607) 770-4040 FAX (607) 798·7950



<ZB"flFlCATE or SERVICE

I, Christine Harris, secretary in the Jaw firm of Dow, Lohnes &.
Albertson, do hereby certify that the foregoing "MOnON TO DElETE"
was mailed first-class, postage prepaid, this 13th day of July, 1992, to the
following:

•

•

Arthur L Steinberg
Admjnistrative Law Judge
2000 L Street, N.W., Room 214
Washington, D.C. 2OOS4

Robert A zauner, Esq.
Hearing Branch
Enforcement Division
Mass Media Bureau
Federal Communications Commission
202S M Street, N.W., Room 7212
Washington, D.C. 20054

James L Winston, Esquire
Rubin, Winston, Diercks,

Harris &. Cooke
1730 M Street, N.W., Suite 412
Washington, D.C. 20036

Attorney for Uburu Communications, Inc.

William H. Crispin, Esq.
Verner, Liipfert, Bernhard, McPherson and Hand
90115th Street, N.W., Suite 700
Washington, D.C. 20005-2301

Attorney for Arrowhead Christian Center

otMk;/oikM
Christine Harris

• HAND DEUVERBD


